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Abstract

Proof of sexual crimes discussed under the prescribed punishment, including
adultery in Islamic jurisprudence, is subject to certain restrictive rules. One of
the important issues in this regard is the ability to prove this crime based on
the pregnancy of a woman who cannot be attributed to a legal marriage.
According to Imamia jurisprudence and the majority of Sunni jurisprudential
Schools, pregnancy does not suffice to prove a crime. However, Maliki and a
minority of Hanbali jurists have considered pregnancy as one of the other
shreds of evidence for adultery punishable by prescribed punishment. The
differences in these jurisprudential approaches have affected the criminal
justice systems of Islamic countries. Some countries, influenced by Maliki's
jurisprudence, have considered pregnancy as one of the shreds of evidence for
adultery. Although some did not consider it to be proof of prescribed
punishment, they ruled that the accused could be punished through Ta'zir.
Another group considers pregnancy to be out of pieces of evidence that can
lead to punishment. In the present paper, with a descriptive-analytical method,
while explaining the jurisprudential theories in this field and evaluating their
reasons, we have examined the position of the legal and judicial system of
several Islamic countries in this field.
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1. The Maliki doctrine of the ‘sleeping embryo’.
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1. comparably persuasive evidence.

w03le ol b Y
1) Any Muslim woman who is pregnant or who gives birth to a child out of wedlock
is guilty of an offence and shall be liable on conviction - {a} if she is muhshan, to a
fine not exceeding $8,000, imprisonment for a term not exceeding 2 years or both; {b)
if she is ghairu muhshan, to a fine not exceeding $4,000, imprisonment for a term not
exceeding one year or both. (2) Any Muslim woman who gives birth to a fully-
developed child within a period of less than 6 months gamariah and 2 lahzah after her
marriage shall be deemed to have given birth to the child out of wedlock.
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