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Abstract

The victim’s effective role in the occurrence of many crimes has given
rise to the defense of provocation, based on either subjective or
objective approaches, and has been regarded as one of the mitigating
factors that reduces murder to manslaughter. As a partial excuse, it
assumes that the conduct of a killer who acts under a mental
disturbance is less blameworthy than that of one who kills in cold
blood. However, in cases involving loss of self-control arising from
sexual or ethnic prejudice, the doctrine fails to offer a clear and
consistent basis for determining criminal liability. This has led
proponents of the subjective approach to attempt to articulate
justifications for the loss of self-control—justifications that have
ultimately struggled to sustain the theory. For instance, how can one
meaningfully distinguish between a situation in which a parent kills
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the perpetrator immediately after witnessing the rape and murder of
their child and a situation in which the same parent confronts the
murderer in court and kills him there? In both instances, the emotional
disturbance is rooted in the same cruelty, yet the law draws unclear
lines between them.

Similarly, in cases involving sexual infidelity, there remains the
question of whether the emotional arousal triggered by discovering an
act of infidelity constitutes unreasonable or unjustified excitement,
and thus whether it should be excluded from mitigation. Moreover,
the personality characteristics of defendants have long been debated
in assessing the reasonableness of their reactions. The English
Homicide Act of 1957, which relied on the subjective theory, was
repeatedly criticized by legal scholars for precisely these ambiguities
until major reforms to the defense of provocation were introduced in
2009.

As a partial justification, the provocation doctrine attempts to take
account of the victim’s conduct in order to reduce the offender’s
blameworthiness. Yet a killing committed outside the heat of passion
remains unjustified. In the objective approach, victimologists have
emphasized “provocation” as the victim’s influential role, particularly
in violent crimes—suggesting, in effect, that the victim’s contribution
to the incident partially diminishes the offender’s responsibility.
Under this view, the offender’s conduct is partially justified because
it is seen as a reaction to the victim’s fault.

Nonetheless, many legal scholars, particularly contemporary ones,
maintain that murder cannot be justified solely on the basis of
provocation. Even if the victim’s behavior is immoral or cruel, does
this render the victim’s life less deserving of legal protection? If the
central criterion is the victim’s wrongful conduct, why should a third
party not be permitted to invoke the same excuse? And in the modern
era, can it truly be justified for an “honorable person” to resort to



3| Soryani | The Abolition of Qisas as a Way Out of ...

personal violence—essentially private justice—even to defend
dignity, without resorting to judicial mechanisms?

The combined approach, incorporating both subjective and objective
elements, also failed to transform the reformed English law of 2009
into a coherent and durable doctrine. In addition to earlier problems,
the new law raises fresh issues: Why are only age and gender included
among relevant personal characteristics? Why is no direct connection
made between emotional states and behavior, despite psychological
evidence showing that individuals suffering severe emotional
disturbances often make impulsive, poorly assessed decisions?
Furthermore, there is no strong justification for limiting the victim’s
role to only risky or violent behavior or speech. Because of these
theoretical difficulties, the laws of the United States, France, England,
and Canada have all undergone substantial change regarding
provocation.

This article, using a descriptive—analytical approach, argues that the
only effective solution to the theoretical problems surrounding
provocation—when based on the “victim’s aggressive act”—is to
allocate a share of liability to the victim. This aligns with the theory
of Qisas in Islamic law. According to the findings of this study, the
victim forfeits the right to Qisas if they initiated the aggression or
provocation.

A reexamination of various traditions (such as Sahih Sulayman b.
Khalid and Sahih al-Halabi) offers a new interpretive perspective:
Qisas may be abolished when the victim’s conduct constitutes
effective provocation. This interpretation supports the establishment
of a new doctrinal rule, which may be termed the “Victim’s
Aggression Rule.” In light of this research, it is necessary to add a
provision to the general conditions of Qisas stating that the victim will
not have the right to retribution if he initiated the aggression and
provocation.
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In such cases, the killing remains intentional and is still classified as
intentional homicide. The offender must pay diyah (blood money) and
receives the ta‘zir punishment associated with intentional killing.
However, abolishing the right of Qisas would encourage individuals
to refrain from aggressive behavior and to avoid provoking others in
ways likely to lead to violence.

Keywords: Abolition of Qisas, Provocation, Partial Justification,
Partial Excuse, The rule of the victim's aggressive act.
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