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Abstract

Among many areas in which the Martens’ Clause has been raised, great
attention to international criminal law is of particular importance. Because n
this context, the Martens’ Clause and its elements, especially the principles of
humanity and public conscience, as a rational solution that stems from the
most sublime aspects of human dignity, has been manifested by an extensive
interpretation in criminalizing the attack to human values, combating
impunity and prosecution of perpetrators of international crimes. Additional
attention to the Clause and the identification of its constituent elements in
international criminal law in theory and practice reveals the high position of
human beings in contemporary international law. International criminal
tribunals have made effective inferences by using the capacities of the Clause
and its effective role in the interpretation process, clarifying the content of the
rules, blowing the spirit of innovation and the element of advancement into
the international criminal law, filling gaps and eliminating the ambiguity in
the international provisions, that make it possible to understand the content
and its legal functions. Therefore, the authors argue that a proper application
of the Clause in international criminal jurisprudence will lead to the
emergence of other principles and rules in international law.
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1899, Preamble.
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Hague, 1907, Preamble

3. Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or Other Gases,
and of Bacteriological Methods of Warfare. Geneva,1925.
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7. Geneva Convention Relative to the Protection of Civilian Personsin Time of War,
1949, Art. 158.
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Anti-Personnel Mines and on their Destruction, 1997.
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1. Convention on Cluster Munitions, 2008.

2. UN General Assembly, Res.217 A (111), 1948.

3. UN International Conference on Human Rights, Tehran, Iran, 1968.

4. UN General Assembly, Res. 96(1), 1946.

5. Convention on the Non-Applicability of Statutory Limitations to War Crimes and
Crimes Against Humanity, 26 November 1968.

6. Opening Statement of the Prosecution in the Einsatzgruppen Trial (September 29,
1947), Accessed May 08, 2019.

7. Agreement for the Prosecution and Punishment of the Major War Criminals of the
European Axis, 1945, Art. 6(c).
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s e le b b s e Sl dgol 4 p s bl odels OT Coda 5 aials
5OV 350 (slazsain; o ool ol pilie ol ol (s s 4B 3 iph e
@3T8 L5 et 5168 4 O U b Ll e3Me VAV Sl S5l ST 5 OA
a3t 5 1y Ol 8 4y g o) Culem o5 3 a4y 5 LS ik | 08 i) Jos
Syge 35 diza & A4S e ojlal alsl s o€l (Kupreski¢, 2000: para. 525)
Oballss 8 4 ST el Col & ol Oolal 4 (63131 Sas (gias 6
LT mia b aen &S0 (5 S SOl 3 5m s Doy 53 3,13 35ms L35 5 0SS 550
ok Ol Ll 6,8 o )13 03p G5B E 5 Se 5B Ol (628l b3gdons )
Glate Pl G5 b 6T o8 ol sl e i rar 6 48 s
3 e 1 Ol Jlgal 5 Sl ol S pollas sy (6,1 (@Bls 53 s
.(Kupreski¢, 2000: para. 526) <l & i Sllas O 5 a5 )il Jlos 4 031

1. Kupreskic.
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(Kupreski¢, 2000: para. 527) 4uS™ |, s¢b (il aslaa b f’f Ledys&,4 ol>
hse8 Ol b S50 DU s 50 do 53 oS S 55 ol sl B s Koo e
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S sls e slgbl o8 sls (2ol s (Kupreskic, 2000: para. 527) Cowl w53 5
L 53 gl Gy 238 45 Oles (o goe Ol 5 B6 Sl PI 5 &3 20 Sl
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Aol 5SS oS uolis ol oLl I e (Kupreski¢, 2000: para. 533) &l OsTel !

LT 6 lasls K bas 28 SLaS w35 ol )3 S5 peandd Sy 5030

1. opinio iuris sive necessitates.
2. usus or diuturnitas.
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3 ol 8 Jl 55 il o bl a5 le by aliwgs i el Gsi oo
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Lol Calar daslin b HS 515 dile o BU psien 5 Aes § g SIS
(omiole b5 e (6 e S L0155 G abdad @Bl 5o (ICC, 2017, para. 47)
and LS o bloal Oluls o 5l Colem 55 deobs b b b, 5 g s i
ol 451, 8‘#6%}j‘gk;})QQL&L‘JOJ;J)WJQ‘MW
S AL s 2 el OT Coda oS (sl i g, ol s Bsi late oM
SU5 Crads 5 avolie b ade mles lay 5l eslinal | abeles Sloslses

1. Bosco Ntaganda.
2. persons hors de combat.
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