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Abstract

Introduction

Considering the collective nature of international crimes, incitement to
commit crimes plays an important role in encouraging people to align and
accompany committing international crimes. For this reason, in international
criminal law, incitement to commit an international crime has been specified
under different titles, without providing a definition in the statutes of
international criminal courts. In the statutes of international criminal courts,
in addition to instigation to commit a crime, public and direct incitement to
commit genocide in Article (p)(3) 4 of the Statute of the ICTY and Article
(p)(3) 2 of the statute of the ICTR, Article 25(3) of the Statute of the ICC is
specified in the same way as paragraph 3 of Article 3 of the Convention on
the Prohibition and Punishment of Genocide in 1948. While in the incitement
to genocide, it is mentioned that it must be public and direct, but in the
instigation to commit the crime, there is no further description. Therefore, the
distinction that can be seen in the statutes of international criminal courts is
the distinction between instigation to commit an international crime and
public and direct incitement to genocide. The question is, why have the
statutes of international criminal courts criminalized direct and public
incitement to genocide separately from instigation to commit international
crimes? What is the difference between the elements of instigation to commit
an international crime and incitement to genocide?

Methodology
In order to answer the above questions, this article with a descriptive analytical
method and by examining international documents and international judicial
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procedure, firstly, scrutinizes the nature of public and direct incitement to
genocide and its relationship with incitement to commit a crime, and then
examines the necessary elements to prove the responsibility of public and
direct incitement to genocide.

Results and Discussion

According to Article 6 of the Charter of the Nuremberg International Military
Court, which Article 5 of the Tokyo Court Charter is exactly similar to it:
“...The following acts, or any of them, are crimes coming within the
jurisdiction of the Tribunal for which there shall be individual responsibility:
(a) ' Crimes against peace: ... (b) ' War crimes: ... (c¢) ' Crimes against
humanity... Leaders, organizers, instigators and accomplices participating in
the formulation or execution of a common plan or conspiracy to commit any
of the foregoing crimes are responsible for all acts performed by any persons
in execution of such plan”. Instigation to an international crime entered the
international procedure as an international crime for the first time when the
Nuremberg Court sentenced Julius Streicher in 1946. Although the term
"incitement to genocide™ was not yet recognized as such, and the defendant
was charged with crimes against humanity, the charge was based on actions
that would today be defined as incitement to genocide. In general, instigation
is defined as one of the behaviors that lead to individual criminal responsibility
in the Charter of the Nuremberg Military Court. This charter does not
distinguish between different forms of incitement in different clauses, but in
general, it states that the instigators in the formulation or implementation of a
joint plan or conspiracy to commit any of the mentioned crimes for all acts
committed by persons in the implementation of such a plan will be held
responsible.

According to ICTY Statute, Article 7(1): “A person who planned,
instigated, ordered, committed or otherwise aided and abetted in the planning,
preparation or execution of a crime referred to in articles 2 to 5 of the present
Statute, shall be individually responsible for the crime.” However, public and
direct incitement to genocide is criminalized in Article (p)(3) 4 of the Statute
of the ICTY and Atrticle (p)(3) 2 of the Statute of the ICTR.

Acrticle (1) 6 of the Statute of the Special Court of Sierra Leone, which is
similar to Articles 7 and 6 of the Statute of the ICTY and ICTR, prompted
SCSL to declare in the case of Brima, Kamara and Kanu that the relationship
between instigation and the crime committed must be proven, but it is not
necessary to prove that the crime would not have occurred without the
involvement of the accused to instigation. From the interpretation of the
sentence "the relationship between instigation and the crime committed must
be proved" it can be concluded that instigation is considered as one of the
forms of secondary responsibility in the SCSL, which considers the
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occurrence of the result as one of the basic elements of the realization of the
crime of instigation.

On the other hand, referring to Article 3 of the Convention on the
Prohibition and Punishment of Genocide and Paragraph 3 of Article 4 of the
Statute of the ICTY and Paragraph 3 of Article 2 of the Statute of the ICTR,
in international criminal law, incitement to commit genocide regardless of
whether it leads to a criminal outcome as an independent crime must be
considered. There is also a difference between clauses B and E of Article 25(3)
of the Statute of the ICC regarding inducement to commit an international
crime and direct and public incitement to genocide.

Conclusion

Instigation to commit international crimes and public and direct incitement to
genocide have many similarities and are often disputed. However, they have
distinct characteristics and should be distinguished accordingly. Instigation to
commit international crimes is a form of participation in the crime of another
person. Instigation to commit international crimes is not a crime in itself.
While incitement to genocide is punishable even if genocide did not take
place, direct and public incitement to genocide is addressed to the general
society, which can ultimately cause an atmosphere of hatred and bipolarity in
the society, and it is possible that anyone commits a crime following these
public incitements. On the other hand, instigation to commit international
crimes is an incitement addressed to a specific person. In order to prove the
responsibility of the accused for this international crime of hate crimes (Public
and Direct Incitement to Genocide), it is necessary that in addition to being
public and direct, and the specific seriousness and specific mens rea required
for genocide, the words of the speaker have the potential to lead to a genocide
in the society. A capability that can be proven according to the time and place
of the speech and the characteristics of the speaker and the audience.

Keywords: Incitement, Hate Crime, Genocide, Publicity, Directness
Introduction.
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1. Induce.

2. International Criminal Tribunal for the Former Yugoslavia (ICTY).

3. Tihomir Blaskic¢.

4. International Criminal Tribunal for Rwanda (ICTR).

5. International Criminal Court (ICC).

6. Convention on the Prevention and Punishment of the Crime of Genocide.
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1. International Military Tribunal (IMT).
2. Julius Streicher.
3. Der Stirmer.
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1. Alex Tamba Brima.
2. Brima Bazzy Kamara.
3. Santigie Borbor Kanu.
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1. Convention on the Prevention and Punishment of the Crime of Genocide, 9
December 1948, 78 U.N.T.S. 227, entered into force 12 January 1951.

2. Mugenzi.

3. Mugiraneza.
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. Solicits.

. Induces.

. Article 25: Individual Criminal Responsibility.
. Soliciting.

. Urging.

. Advising.

. Commanding.

. Inciting.

. Inducing.

10. Enticement.

11. Urging.

12. United Nations Transitional Administration in East Timor.
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1. Special Panel for Serious Crimes (East Timor).
2. Supreme Iragi Criminal Tribunal.
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